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establishments the operator of an es-
tablishment furnishing window-wash-
ing service to industrial and commer-
cial concerns, who relied upon that pol-
icy in regard to his employees, has no
defense under sections 9 and 10. The en-
forcement policy upon which he
claimed reliance did not pertain to
‘“‘the class of employers to which he be-
longed.”

(h) Administrative practices and en-
forcement policies, similar to adminis-
trative regulations, orders, rulings, ap-
provals and interpretations required af-
firmative action by an administrative
agency. 115 This should not be construed
as meaning that an agency may not
have administrative practices or poli-
cies to refrain from taking certain ac-
tion as well as practices or policies
contemplating positive acts of some
kind. 116 But before it can be deter-
mined that an agency actually has a
practice or policy to refrain from act-
ing, there must be evidence of its adop-
tion by the agency through some af-
firmative action establishing it as the
practice or policy of the agency.117?
Suppose, for example, that shoe fac-
tories in a particular area were not in-
vestigated by Wage and Hour Division
inspectors operating in the area. This
fact would not establish the existence
of a practice or policy of the Adminis-
trator to treat the employees of such

115 See Union Stockyards & Transit Co. v.
United States, 308 U.S. 213, 223 (1939); and
United States v. American Union Transport,
Inc., 327 U.S. 437, 454 (1946). Cf. Federal Trade
Commission v. Bunte Brothers, Inc., 312 U.S.
349, 351 (1941). See also President’s message
of May 14, 1947, 93 Cong. Rec. 5281.

116 See, for example, Mintz v. Baldwin, 289
U.S. 346, 349 (1933), where the Department of
Agriculture announced ‘‘its policy for the
present is to leave the control (of Bang’s dis-
ease) with the various States.” See also in
this connection the statement of June 23,
1947, by the Senate Committee on the Judici-
ary regarding the President’s message of
May 14, 1947, on the Portal-to-Portal Act, 93
Cong. Rec. 5281.

17 Union Stockyards & Transit Co. v. United
States, supra. It may be noted in this connec-
tion that examples given by the sponsors of
the legislation, in discussing the terms ‘‘ad-
ministrative practice or enforcement pol-
icy,” involved situations in which affirma-
tive action had been taken by the agency.
Conference Report, p. 16; 93 Cong. Rec. 2185,
2198, 4389-4391.
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establishments, for enforcement pur-
poses, as not subject to the provisions
of the Fair Labor Standards Act, in the
absence of proof of some affirmative
action by the Administrator adopting
such a practice or policy. A failure to
inspect might be due to any one of a
number of different reasons. It might,
for instance, be due entirely to the fact
that the inspectors’ time was fully oc-
cupied in inspections of other indus-
tries in the area.

(1) It was pointed out above that sec-
tions 9 and 10 do not offer a defense to
the employer who relies upon a regula-
tion, order, ruling, approval or inter-
pretation which at the time of his reli-
ance has been rescinded, modified or
determined by judicial authority to be
invalid. The same is true regarding ad-
ministrative practices and enforcement
policies. 118 However, a plea of a ‘‘good
faith” defense is not defeated by the
fact that after the employer’s reliance,
the practice or policy is rescinded,
modified, or declared invalid.

§790.19 “Agency of the United States.”

(a) In order to provide a defense
under section 9 or section 10 of the Por-
tal Act, the regulation, order, ruling,
approval, interpretation, administra-
tive practice or enforcement policy re-
lied upon and conformed with must be
that of an ‘‘agency of the United
States.” Insofar as acts or omissions
occurring on or after May 14, 1947 are
concerned, it must be that of the
‘“‘agency of the United States specified
in” section 10(b), which, in the case of
the Fair Labor Standards Act, is ‘‘the
Administrator of the Wage and House
Division of the Department of Labor.”
However, with respect to acts or omis-
sions occurring prior to May 14, 1947,
section 9 of the Act permits the em-
ployer to show that he relied upon and
conformed with a regulation, order,
ruling, approval, interpretation, ad-
ministrative practice or enforcement
policy of ‘“‘any agency of the United
States.”” 119

118 See §790.17 (h) and (i), and footnotes 111
and 112.

119The differences in the provisions of the
two sections are explained and illustrated in
§790.13.
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(b) The Portal Act contains no com-
prehensive definition of ‘‘agency’ as
used in sections 9 and 10, but an indica-
tion of the meaning intended by Con-
gress may be found in section 10. In

that section, where the ‘‘agency”’
whose regulation, order, ruling, ap-
proval, interpretation, administrative

practice or enforcement policy may be
relied on is confined to ‘‘the agency of
the United States” specified in the sec-
tion, the Act expressly limits the
meaning of the term to the official or
officials actually vested with final au-
thority under the statutes involved. 120
Similarly, the definitions of ‘‘agency”’
in other Federal statutes!?! indicate
that the term has customarily been re-
stricted in its usage by Congress to the
persons vested under the statutes with
the real power to act for the Govern-
ment—those who actually have the
power to act as (rather than merely
for) the highest administrative author-
ity of the Government establish-
ment. 122 furthermore, it appears from
the statement of the managers on the
part of the House accompanying the
Conference Committee Report, that the
term ‘‘agency’’ as appearing in the Por-
tal Act was employed in this sense. As
there stated (p. 16), the regulations, or-
ders, ruling, approvals, interpretations,
administrative practices and enforce-
ment policies relied upon and con-
formed with ‘“must be those of an
‘agency’ and not of an individual offi-
cer or employee of the agency. Thus, if

120In regard to the Walsh-Healey Act,
‘“‘agency’’ is defined in section 10 of the Por-
tal-to-Portal Act as including, in addition to
the Secretary of Labor, ‘‘any Federal officer
utilized by him in the administration of such
Act.” The legislative history of the Portal-
to-Portal Act (93 Cong. Rec. 2239-2240) re-
veals that this clause was added because of
the language in the Walsh-Healey Act au-
thorizing the Secretary of Labor to admin-
ister the Act ‘‘and to utilize such Federal of-
ficers and employees * * * as he may find
necessary in the administration.”

121FEDERAL REGISTER Act, 44 U.S.C. 304;
Federal Reports Act, 5 U.S.C. 139; Adminis-
trative Procedure Act, 5 U.S.C. 1001.

122See Cudahy Packing Co. v. Holland, 315
U.S. 357 (1942); United States v. Watashe, 102 F.
(2d) 428 (C.A. 10, 1939); 39 Opinions Attorney
General 15 (1925). Cf. Keyser v. Hitz, 133 U.S.
138 (1890); 39 Opinions Attorney General 541
(1933); 13 George Washington Law Review 144
(1945).

29 CFR Ch. V (7-1-12 Edition)

inspector A tells the employer that the
agency interpretation is that the em-
ployer is not subject to the (Fair Labor
Standards) Act, the employer is not re-
lieved from liability, despite his reli-
ance in good faith on such interpreta-
tions, unless it is in fact the interpre-
tation of the agency.”’ 123 Similarly, the
Chairman of the Senate Judiciary
Committee, in explaining the con-
ference agreement to the Senate, made
the following statement concerning the
“good faith” defense. ‘‘It will be noted
that the relief from liability must be
based on a ruling of a Federal agency,
and not a minor official thereof. I,
therefore, feel that the legitimate in-
terest of labor will be adequately pro-
tected under such a provision, since the
agency will exercise due care in the
issuance of any such ruling.’’ 124

(c) Accordingly, the defense provided
by sections 9 and 10 of the Portal Act is
restricted to those situations where
the employer can show that the regula-
tion, order, ruling, approval, interpre-
tation, administrative practice or en-
forcement policy with which he con-
formed and on which he relied in good
faith was actually that of the author-
ity vested with power to issue or adopt
regulations, orders, rulings, approvals,
interpretations, administrative prac-
tices or enforcement policies of a final
nature as the official act or policy of
the agency.1?> Statements made by
other officials or employees are not
regulations, orders, rulings, approvals,
interpretations, administrative prac-
tices or enforcement policies of the
agency within the meaning of sections
9 and 10.

123 See also statement by Representative

Gwynne, 93 Cong. Rec. 1563; and statement
by Senator Wiley explaining the conference
agreement to the Senate, 93 Cong. Rec. 4270.

124 Statement of Senator Wiley, 93 Cong.
Rec. 4270.

125 Statement by Representative Gwynne,
93 Cong. Rec. 1563; statements by Represent-
ative Walter, 93 Cong. Rec. 1496-1497, 4389;
statement by Representative Robsion, 93
Cong. Rec. 1500; statement by Senator Thye,
93 Cong. Rec. 4452.
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RESTRICTIONS AND LIMITATIONS ON
EMPLOYEE SUITS

§790.20 Right of employees to sue; re-
strictions on representative actions.

Section 16(b) of the Fair Labor
Standards Act, as amended by section 5
of the Portal Act, no longer permits an
employee or employees to designate an
agent or representative (other than a
member of the affected group) to main-
tain, an action for and in behalf of all
employees similarly situated. Collec-
tive actions brought by an employee or
employees (a real party in interest) for
and in behalf of himself or themselves
and other employees similarly situated
may still be brought in accordance
with the provisions of section 16(b).
With respect to these actions, the
amendment provides that no employee
shall be a party plaintiff to any such
action unless he gives his consent in
writing to become such a party and
such consent is filed in the court in
which such action is brought. The
amendment is expressly limited to ac-
tions which are commenced on or after
the date of enactment of the Portal
Act. Representative actions which were
pending on May 14, 1947 are not af-
fected by this amendment. 126 However,
under sections 6 and 8 of the Portal
Act, a collective or representative ac-
tion commenced prior to such date will
be barred as to an individual claimant
who was not specifically named as a
party plaintiff to the action on or be-
fore September 11, 1947, if his written
consent to become such a party is not
filed with the court within a prescribed
period. 127

§790.21 Time for bringing employee
suits.

(a) The Portal Act128 provides a stat-
ute of limitations fixing the time lim-
its within which actions by employees
under section 16(b) of the Fair Labor

126 Conference Report, p. 13.

127 Conference Report, pp. 14, 15. The claim-
ant must file this consent within the shorter
of the following two periods: (1) Two years,
or (2) the period prescribed by the applicable
State Statute of limitations. See Conference
Report, p. 15.

128 See sections 6-8 inclusive.

§790.21

Standards Act!29 may be commenced,
as follows:

(1) Actions to enforce causes of action ac-
cruing on or after May 14, 1947; two years.

(2) Actions to enforce causes of action ac-
cruing before May 14, 1947.130 Two years or
period prescribed by applicable State statute
of limitations, whichever is shorter.

These are maximum periods for bring-
ing such actions, measured from the
time the employee’s cause of action ac-
crues to the time his action is com-
menced. 131

(b) The courts have held that a cause
of action under the Fair Labor Stand-
ards Act for unpaid minimum wages or
unpaid overtime compensation and for
liquidated damages ‘‘accrues’ when the
employer fails to pay the required com-
pensation for any workweek at the reg-
ular pay day for the period in which
the workweek ends.132 The Portal

129 Sponsors of the legislation stated that

the time Ilimitations prescribed therein
apply only to the statutory actions, brought
under the special authority contained in sec-
tion 16(b), in which liquidated damages may
be recovered, and do not purport to affect
the usual application of State statutes of
limitation to other actions brought by em-
ployees to recover wages due them under
contract, at common law, or under State
statutes. Statements of Representative
Gwynne, 93 Cong. Rec. 1491, 1557-1588; col-
loquy between Representative Robsion,
Vorys, and Celler, 93 Cong. Rec. 1495.

130 This refers to actions commenced after
September 11, 1947. Such actions commenced
on or between May 14, 1947 and September 11,
1947 were left subject to State statutes of
limitations. As to collective and representa-
tives actions commenced before May 14, 1947,
section 8 of the Portal Act makes the period
of limitations stated in the text applicable
to the filing, by certain individual claim-
ants, of written consents to become parties
plaintiff. See Conference Report, p. 15;
§790.20 of this part.

131 Conference Report, pp. 13-15.

132 Reid v. Solar Corp., 69 F. Supp. 626 (N.D.
Iowa); Mid-Continent Petroleum Corp. v. Keen,
157 F. (2d) 310, 316 (C.A. 8). See also Brooklyn
Savings Bank v. O’Neil, 324 TU.S. 697;
Rigopoulos v. Kervan, 140 F. (2d) 506 (C.A. 2).

In some instances an employee may re-
ceive, as a part of his compensation, extra
payments under incentive or bonus plans,
based on factors which do not permit com-
putation and payment of the sums due for a
particular workweek or pay period until
some time after the pay day for that period.

Continued
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